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1900.] MAXWELL V. DOW. 



SUPREME COURT OP THE UNITED STATES. 



Charles L. Maxwell v. George N. Dow, as Warden of the 
Utah State Prison. 

Decided February 26, 1900. 

Constitutional Law — Indictment by grand jury. Indictment by a grand jury 
is not a right of the citizen under the XlVth Amendment, as a condition 
precedent to trial in a State court for an infamous crime, where the State 
constitution authorizes a proceeding by information. 

Constitutional Law — Trial by a jury of eight. Where the State constitution 
authorizes the trial of air crimes not capital by a jury of less than twelve, 
such a provision is not in conflict with the XlVth Amendment, and is not un- 
constitutional as depriving the accused of his liberty without due process of 
law. 

Constitutional Law— Firei ten Amendments — XlVth Amendment. The XlVth 
Amendment of the U. S. Constitution has not altered the settled construction 
that the first ten amendments of the constitution apply to encroachments by 
the Federal government only. 

Mr. Justice Harlan dissenting. 

In error to the Supreme Court of the State of Utah. 

Affirmed. 
The facts are stated in the opinion. 

Mr. J. W. N. Whiteeotton, for plaintiff in error. 

Messrs. Alexander C. Bishop and William A. Lee, for, defendant in 
error. 

Mr. Justice Peckham delivered the opinion of the court. 

On the 27th of June, 1898, an information was filed against the 
plaintiff in error by the prosecuting attorney of the county, in a State 
court of the State of Utah, charging him with the crime of robbery 
committed within the county in May, 1898. In September, 1898, he 
was tried before a jury composed of but eight jurors, and convicted 
and sentenced to imprisonment in the State prison for eighteen years, 
and since that time has been confined in prison, undergoing the sentence 
of the State court. 

In May, 1899, he applied to the Supreme Court of the State for a 
writ of habeas corpus, and alleged in his sworn petition that he was a 
natural born citizen of the United States, and that his imprisonment 
was unlawful because he was prosecuted under an information instead 
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of by indictment by a grand jury, and was tried by a jury composed 
of eight, instead of twelve jurors He specially set up and claimed 
(1) that to prosecute him by information abridged his privileges and 
immunites as a citizen of the United States, under Article 5 of the 
amendments to the Constitution of the United States, and also violated 
section 1 of Article 14 of those amendments; (2) that a trial by 
jury of only eight persons abridged his privileges and immunities as a 
citizen of the United States, under Article 6, and aled violated section 
1 of Article 14 of such amendments; (3) that a trial by such a jury 
and his subsequent imprisonment by reason of the verdict of that jury 
deprived him of his liberty without due process of law, in violation of 
section 1 of Article 14, which provides that no State shall deprive any 
person of life, liberty, or property without due process of law. 

The Supreme Court of the State, after a hearing of the case, denied 
the petition for a writ, and remanded the prisoner to the custody of the 
keeper of the State prison to undergo the remainder of his sentence ; 
and he then sued out a writ of error and brought the case here. 

The questions to be determined in this court are (1 ), as to the validity, 
with reference to the Federal Constitution, of the proceeding against 
the plaintiff in error on an information instead of by an indictment by 
a grand jury; and (2) the validity of the trial of the plaintiff in error 
by a jury composed of eight instead of twelve jurors. 

We think the various questions raised by the plaintiff in error have, 
in substance though not all in terms, been decided by this court in the 
cases to which attention will be called. The principles which have 
been announced in those cases clearly prove the validity of the clauses 
in the constitution of Utah, which are herein attacked as in violation 
of the Constitution of the United States. It will therefore be necessary 
in this case to do but little else than call attention to the former de- 
cisions of this court, and thereby furnish a conclusive answer to the 
contentions of plaintiff in error. 

The proceeding by information, and also the trial by a jury com- 
posed of eight jurors, were both provided for by the State constitution. 

Section 13, Article 1, of the constitution of Utah provides: 

" Offenses heretofore required to be prosecuted by indictment shall be prosecuted 
by information after examination and commitment by a magistrate, unless the ex- 
amination be waived by the accused with the consent of the State, or by indict- 
ment, with or without such examination and commitment. The grand jury shall 
consist of seven persons, five of whom must concur to find an indictment ; but no 
grand jury shall be drawn or summoned unless, in the opinion of the judge of the 
district, public interest demands it." 
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Section 10, Article 1, of that constitution is as follows: 

" In capital cases the right of trial by jury shall remain inviolate. In courts of 
general jurisdiction, except in capital cases, a jury shall consist of eight jurors. In 
courts of inferior jurisdiction a jury shall consist of four jurors. In criminal cases 
the verdict shall be unanimous. In civil cases three-fourths of the jurors may find 
a verdict A jury in civil cases shall be waived unless demanded." 

The objection that the proceeding by information does not amount 
to due process of law has been heretofore overruled, and must be re- 
garded as settled by the case of Hurtado v. California, 110 U. S. 
516, 28 L. ed. 232, 4 Sup. Ct. Rep. Ill, 292. The case has since 
been frequently approved. Hallinger v. Davis, 146 U. S. 314, 322, 
36 L. ed. 986, 991, 13 Sup. Ct. Rep. 105; McNulty v. California, 
149 U. S. 645, 37 L. ed. 882, 13 Sup. Ct. Rep. 959; Hodgson v. Ver- 
mont, 168 U. S. 262, 272, 42 L. ed. 461, 464,18 Sup.Ct. Rep. 80; Hol- 
den v. Hardy, 169 U. S. 366, 384, 42 L. ed. 780, 18 Sup. Ct. Rep. 
383; Brown v. New Jersey. 175 U. S. 172, 176, 20 Sup. Ct. Rep. 77; 
Bolln v. Nebraska, 176 U. S. 83, 20 Sup. Ct. 287. 

But the plaintiff in error contends that the Hurtado Case did not 
decide the question whether the State law violated that clause in the 
Fourteenth Amendment which provides that no State shall make or 
enforce any law which shall abridge the privileges or immunities of 
citizens of the United States. Although the opinion is mainly devoted 
to an inquiry whether the California law was a violation of the " due 
process clause ' ' of the above mentioned amendment, yet the matter 
in issue in the case was as to the validity of the State law, and the 
court held it valid. It was alleged by the counsel for the plaintiff in 
error, before the court which passed sentence, that the proceeding was 
in conflict with the Fifth and the Fourteenth Amendments, and those 
grounds were before this court. The Fifth Amendment was referred 
to in the opinion delivered in this court, and it was held not to have 
been violated by the State law, although that amendment provides for 
an indictment by a grand jury. This decision could not have been 
arrived at if a citizen of the United States were entitled, by virtue of 
that clause of the Fourteenth Amendment relating to the privileges and 
immunities of citizens of the United States, to claim in a State court 
that he could not be prosecuted for an infamous crime unless upon an 
indictment by a grand jury. In a Federal court no person can be 
held to answer for a capital or otherwise infamous crime unless by in- 
dictment by a grand jury, with the exceptions stated in the Fifth 
Amendment. Yet this amendment was held in the Hurtado Case not 
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to apply to a prosecution for murder in a State court pursuant to a 
State law. The claim was made in the case (and referred to in the 
opinion) that the adoption of the Fourteenth Amendment provided an 
additional security to the individual against oppression by the States 
themselves, and limited their powers to the same extent as the amend- 
ments theretofore adopted had limited the powers of the Federal Gov- 
ernment. By holding that the conviction upon an information was 
valid, the court necessarily held that an indictment was not necessary; 
that exemption from trial for an infamous crime, excepting under an 
indictment, was not one of those privileges or immunities of a citizen of 
the United States which a State was prohibited from abridging. The 
whole case was probably regarded as involved in the question as to due 
process of law. The particular adoption founded upon the privileges 
and immunities of citizens of the United States is now taken and in- 
sisted upon in this case. 

Under these circumstances it may not be improper to inquire as to 
the validity of a conviction in a State court, for an infamous crime, 
upon an information filed by the proper officer under the authority of 
the constitution and laws of the State wherein the crime was committed 
and the conviction took place; confining the inquiry to the question of 
the effect of the provision in the Fourteenth Amendment prohibiting 
the States from making or enforcing any law which abridges the privi- 
leges or immunities of citizens of the United States. To the other ob- 
jection, that a conviction upon an information deprives a person of his 
liberty without due process of law, the Hurtado Case is, as we have 
said, a complete and conclusive answer. 

The inquiry may be pursued in connection with that in regard to the 
validity of the provision in the State constitution for a trial before a 
jury to be composed of but eight jurors in criminal cases which are not 
capital. One of the objections to this provision is that its enforcement 
has abridged the privileges and immunities of the plaintiff in error as 
a citizen of the United States ; the other objection being that a convic- 
tion thus obtained has resulted in depriving the plaintiff in error of his 
liberty without due process of law. Postponing an inquiry in regard 
to this last objection until we have examined the other, we proceed to 
inquire, What are the privileges and immunities of a citizen of the 
United States which no State can abridge ? Do they include the right 
to be exempt from trial, for an infamous crime, in a State court and 
under State authority except upon presentment by a grand jury ? And 
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do they also include the right in all criminal prosecutions in a State 
court to be tried by a jury composed of twelve jurors? 

That a jury composed, as at common law, of twelve jurors was in- 
tended by the Sixth Amendment to the Federal Constitution, there can 
be no doubt. Thompson v. Utah, 170 U. S. 343, 349, 42 L. ed. 
1061, 18 Sup. Ct, Rep. 620. And as the right of trial by jury in 
certain suits at common law is preserved by the Seventh Amendment, 
such a trial implies that there shall be an unanimous verdict of twelve 
jurors in all Federal courts where a jury trial is held. American Pub. 
Co. v. Fisher, 166 U. S. 464, 41 L. ed. 1079, 17 Sup. Ct. Rep. 618; 
Springville v. Thomas, 166 U. S. 707, 41 L. ed. 1172, 17 Sup. Ct. 
Rep. 816. 

It would seem to be quite plain that the provision in the Utah Con- 
stitution for a jury of eight jurors in all State criminal trials, for other 
than capital offenses, violates the Sixth Amendment, provided that 
amendment is now to be construed as applicable to criminal prosecu- 
tions of citizens of the United States in State courts. 

It is conceded that there are certain privileges or immunities pos- 
sessed by a citizen of the United States, because of his citizenship, 
and that they cannot be abridged by any action of the States. In 
order 1o limit the powers which it was feared might be claimed or ex- 
ercised by the Federal government, under the provisions of the Con- 
stitution as it was when adopted, the first ten amendments to that in- 
strument were proposed to the legislatures of the several States by the 
first Congress on the 25th of September, 1789. They were intended 
as restraints and limitations upon the powers of the general govern- 
ment, and were not intended to and did not have any effect upon the 
powers of the respective States. This has been many times decided. 
The cases herewith cited are to that effect, and they cite many others 
which decide the same matter. Spies v. Illinois, 123 U. S. 131, 166, 
31 L. ed. 80, 86, 8 Sup. Ct. Rep. 21; Holden v. Hardy, 169 U. S. 
366, 382, 42 L. ed. 780, 787, 18 Sup. Ct. Rep. 383; Brown v. New 
Jersey, 175 U. S. 172, 174, 20 Sup. Ct. Rep. 77. 

It is claimed, however, that since the adoption of the Fourteenth 
Amendment the effect of the former amendment has been thereby 
changed and greatly enlarged. It is now urged in substance that all 
the provisions contained in the first ten amendments, so far as they se- 
cure and recognize the fundamental rights of the individual as against 
the exercise of Federal power, are by virtue of this amendment to be 
regarded as privileges or immunities of a citizen of the United States, 
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and therefore the States cannot provide for any procedure in State 
courts which could not be followed in a Federal court because of the 
limitations contained in those amendments. This was also the con- 
tention made upon the argument in the Spies Case, 123 U. S. 151, 
31 L. ed. 80, 8 Sup. Ct. Eep. 21; but in the opinion of the court 
therein, which was delivered by Mr. Chief Justice Waite, the question 
was not decided because it was held that the case did not require its 
decision. 

In the Slaughter- House Cases, 16 Wall. 36, 21 L. ed. 394, the sub- 
ject of the privileges or immunities of citizens of the United States, 
as distinguished from those of a particular State, was treated by Mr. 
Justice Miller in delivering the opinion of the court. He stated that 
the argument in favor of the plaintiffs, claiming that the ordinance of 
the city of New Orleans was invalid, rested wholly on the assumption 
that the citizenship is the same and the privileges and immunities 
guaranteed by the Fourteenth Amendment are the same as to citizens 
of the United States and citizens of the several States. This he showed 
to be not well founded; that there was a citizenship of the United 
States and a citizenship of the States, which were distinct from each 
other, depending upon different characteristics and circumstances in 
the individual; that it was only privileges and immunites of the citizen 
of the United States that were placed by the amendment under the 
protection of the Federal Constitution, and that the privileges and 
immunities of a citizen of a State, whatever they might be, were not 
intended to have any additional protection by the paragraph in ques- 
tion, but they must rest for their security and protection where they 
have heretofore rested. 

He then proceeded to inquire as to the meaning of the words ' ' privi- 
leges and immunities" as used in the amendment, and said that the 
first occurrence of the phrase in our constitutional history is found to 
be in the fourth article of the old confederation, in which it was de- 
clared ' ' that the better to secure and perpetuate mutual friendship 
and intercourse among the people of the different States in this union 
the free inhabitants of each of these States, paupers, vagabonds, and 
fugitives from justice excepted, shall be entitled to all the priviliges 
and immunities of free citizens in the several States; and the people of 
each State shall have free ingress and egress to and from any other State, 
and shall enjoy therein all the privileges of trade and commerce, sub- 
ject to the same duties, impositions, and restrictions as the inhabitants 
thereof respectively. ' ' A provision corresponding to this he found in 
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the Constitution of the United States, in section 2 of the Fourth Article, 
wherein it is provided that " the citizens of each State shall be entitled 
to all the privileges and immunities of citizens of the several States." 
What those privileges were is not defined in the constitution, but the 
justice said there could be but little question that the purpose of both 
those provisions was the same, and that the privileges and immunities 
intended were the same in each. He then referred to the case of 
Corfield v. Coryell, decided by Mr. Justice Washington in the Circuit 
Court for the district of Pennsylvania, in 1823 (4 Wash. C. C. 371, 
Fed. Cas. No. 3,230), where the question of the meaning of this 
clause in the Constitution was raised. Answering the question, what 
were the privileges and immunities of citizens of the several States, 
Mr. Justice Washington said in that case: "We feel no hesitation in 
confining these expressions to those privileges and immunities which 
are in their nature fundamental; which belong of right to the citizens 
of all free governments, and which have at all times been enjoyed by 
the citizens of the several States which compose this Union from the 
time of their becoming free, independent, and sovereign. What these 
fundamental principles are it would perhaps be more tedious than diffi- 
cult to enumerate. They may, however, be all comprehended under 
the following general heads: Protection by the government, the en- 
joyment of life and liberty with the right to acquire and possess prop- 
erty of every kind, and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the government may pre- 
scribe for the general good of the whole." 

Having shown that prior to the Fourteenth Amendment the legisla- 
tion under review would have been regarded as relating to the priv- 
ileges or immunities of citizens of the State, with which the United 
States had no concern, Justice Miller continued: 

"It would be the vainest show of learning to attempt to prove by 
citations of authority that, up to the adoption of the recent amend- 
ments, no claim or pretense was set up that, those rights depended on 
the Federal government for their existence or protection, beyond the 
very few express limitations which the Federal Constitution imposed 
upon the States — such, for instance, as the prohibition against ex pod 
facto laws, bills of attainder, and laws impairing the obligation of con- 
tracts. But with the exception of these and a few other restrictions, 
the entire domain of the privileges and immunities of citizens of the 
States, as above defined, lay within the constitutional and legislative 
power of the States, and without that of the Federal goverment. 
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Was it the purpose of the Fourteenth Amendment, by the simple 
declaration that no State should make or enforce any law which shall 
abridge the privileges and immunities of citizens of the United States, 
to transfer the security and protection of all the civil rights, which we 
have mentioned, from the States to the Federal government ? And 
where it is declared that Congress shall have the power to enforce that 
article, was it intended to bring within the power of Congress the en- 
tire domain of civil rights heretofore belonging exclusively to the 
States ? 

" All this and more must follow, if the proposition of the plaintiffs 
in error be sound. For not only are these rights subject to the control 
of Congress whenever in its discretion any of them are supposed to be 
abridged by State legislation, but that body may also pass laws in ad- 
vance, limiting and restricting the exercise of legislative power by the 
States, in their most ordinary and usual functions, as in its judgment 
it may think proper on all such subjects. And, still further, such a 
construction, followed by the reversal of the jugdments of the Supreme 
Court of Louisiana in these cases, would constitute this court a per- 
petual censor upon all legislation of the States, on the civil rights of 
their own citizens, with authority to nullify such as it did not approve 
as consistent with those rights as they existed at the time of the adop- 
tion of this amendment. The argument, we admit, is not always the 
most conclusive which is drawn from the consequences urged against 
the adoption of a particular construction of an instrument. But when, 
as in the case before us, these consequences are so serious, so far-reach- 
ing and pervading, so great a departure from the structure and spirit 
of our institutions; when the effect is to fetter and degrade the State 
governments by subjecting them to the control of Congress in the ex- 
ercise of powers heretofore universally conceded to them of the most 
ordinary and fundamental character; when, in fact, it radically changes 
the whole theory of the relations of the State and Federal governments 
to each other and of both these governments to the people — the argu- 
ment has a force that is irresistible in the absence of language which 
expresses such a purpose too clearly to admit of doubt. We are con- 
vinced that no such results were intended by the Congress which pro- 
posed these amendments, nor by the legislatures of the States which 
ratified them." 

If the rights granted by the Louisiana legislature did not infringe 
upon the privileges or immunities of citizens of the United States, the 
question arose as to what such privileges were, and in enumerating 
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some of them, without assuming to state them all, it was said that a 
citizen of the United States, as such, had the right to come to the 
seat of government to assert claims or transact business, to seek the 
protection of the government or to share its offices; he had the right of 
free access to its seaports, its various offices throughout the country, 
and to the courts of justice in the several States; to demand the care 
and protection of the general government over his life, liberty, and 
property when on the high seas or within the jurisdiction of a foreign 
government; the right, with others, to peaceably assemble and peti- 
tion for a redress of grievances; the right to the writ of habeas corpus, 
and to use the navigable waters of the United States, however they 
may penetrate the territory of the several States; also all rights se- 
cured to our citizens by treaties with foreign nations; the right to be- 
come citizens of any State in the Union by a bona fide residence 
therein, with the same rights as other citizens of that State; and the 
rights secured to him by the Thirteenth and Fifteenth Amendments to 
the Constitution. A right, such as is claimed here, was not mentioned, 
and we may suppose it was regarded as pertaining to the State, and 
not covered by the amendment. 

Other objections to the judgment were fully examined, and the re- 
sult was reached that the legislation of the State of Louisiana com- 
plained of violated no provision of the Constitution of the United 
States. 

We have made this extended reference to the case because of its 
great importance, the thoroughness of the treatment of the subject, 
and the great ability displayed by the author of the opinion. Al- 
though his suggestion that only discrimination by a State against the 
negroes as a class or on account of their race was covered by the 
amendment as to the equal protection of the laws has not been affirmed 
by the later cases, yet it was but the expression of his belief as to 
what would be the . decision of the court when a case came before it 
involving that point. The opinion upon the matters actually involved 
and maintained by the judgment in the case has never been doubted 
or overruled by any judgment of this court. It remains one of the 
leading cases upon the subject of that portion of the Fourteenth Amend- 
ment of which it treats. 

The definition of the words " privileges and immunities," as given 
by Mr. Justice Washington, was adopted in substance in Paul v. Vir- 
ginia, 8 Wall. 180, 19 L. ed. 360, and in Ward v. Maryland, 12 
Wall. 430, 20 L,. ed. 453. These rights, it is said in the Slaughter- 
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House Cases, have always been held to be the class of rights which the 
State governments were created to establish and secure. 

In the same volume as the Slaughter-House Cases is that of Bradwell 
v. Illinois, 16 Wall. 130, 21 L. ed, 442, where it is held that the 
right to practise law in the courts of a State is not a privilege or 
immunity of a citizen of the United States, within the meaning of the 
Fourteenth Amendment. And in Minor v. Happersett, 21 Wall. 162, 
22 L. ed. 627, it was held that the right of suffrage was not necessarily 
one of the privileges or immunities of citizenship before the adoption 
of the Fourteenth Amendment, and although a woman was in one 
sense a citizen of the United States yet she did not obtain the right of 
suffrage by the adoption of that amendment. The right to vote is a 
most important one in our form of government, yet it is not given by 
the amendment. 

In speaking of the meaning of the phrase ' ' privileges and immuni- 
ties of citizens of the several States," under section 2, Article 4, 
of the Constitution, it was said by the present Chief Justice, in Cole v. 
Cunningham, 133 U. S. 107, 33 L. ed. 538, 10 Sup. Ct. Rep. 269, 
that the intention was ' ' to confer on the citizens of the several States 
a general citizenship, and to communicate all the privileges and 
immunities which the citizens of the same State would be entitled to 
under the like circumstances, and this includes the right to institute 
actions." 

And in Blake v. MeClung, 172 U. S. 239, 248, 43 L. ed. 432, 19 
Sup. Ct. Rep. 165, various cases are cited regarding the meaning of 
the words "privileges and immunities," under the Fourth Article 
of the Constitution, in not one of which is there any mention made 
of the right claimed in this case as one of the privileges or immunities of 
citizens in the several States. 

These cases show the meaning which the courts have attached to the 
expression, as used in the Fourth Article of the Constitution, and the 
argument is not labored which gives the same meaning to it when 
used in the Fourteenth Amendment. 

That the primary reason for that amendment was to secure the full 
enjoyment of liberty to the colored race is not denied; yet it is not 
restricted to that purpose, and it applies to every one, white or black, 
that comes within its provisions. But, as said in the Blaughter- House 
Cases, the protection of the citizen in his rights as a citizen of the State 
still remains with the State. This principle is again announced in the 
decision in United States v. Cruihhank, 92 U. S. 542, 23 L. ed. 588, 
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wherein it is said that sovereignty, for the protection, of the rights of 
life and personal liberty within the respective States, rests alone with 
the States. But if all these rights are included in the phrase " priv- 
ileges and immunities ' ' of citizens of the United States, which the 
States by reason of the Fourteenth Amendment cannot in any manner 
abridge, then the sovereignty of the State in regard to them has been 
entirely destroyed, and the Slaughter-House Cases and United States 
v. Cruikshank are all wrong, and should be overruled. 

It was said in Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627, 
that the amendment did not add to the privileges and immunities of a 
citizen ; it simply furnished an additional guaranty for the protection 
of such as he already had. And in Re Kemmler, 136 U. S. 436, 
448, 34 L. ed. 519, 524, 10 Sup. Ct. Rep. 930, it was stated by 
the present Chief Justice that — 

"The Fourteenth Amendment did not radically change the whole 
theory of the relations of the State and Federal governments to each 
other, and of both governments to the people. The same person may 
be at the same time a citizen of the United States and a citizen of a 
State. Protection to life, liberty, and property rests primarily with 
the States, and the amendment furnishes an additional guaranty 
against any encroachment by the States upon those fundamental rights 
which belong to citizenship, and which the State governments were 
created to secure. The privileges and immunities of citizens of the 
United States, as distinguished from the privileges and immunities of 
citizens of the State, are indeed protected by it ; but those are priv- 
ileges and immunities arising out of the nature and essential character 
of the National Government, and granted or secured by the Constitu- 
tion of the United States. United States v. Cruikshank, 92 U. S. 
542, 23 L.ed. 588; Slaughter- House Cases, 16 Wall. 36, 21 L.ed.394." 

In Cooley's Constitutional Limitations, 4th ed. p. 497, marg. page 
397, the author says: 

"Although the precise meaning of 'privileges and immunities' is 
not very definitely settled as yet, it appears to be conceded that the 
Constitution secures in each State to the citizens of all other States the 
right to remove to and carry on business, therein; the right by the 
usual modes to acquire and hold property, and to protect and defend 
the same in the law ; the right to the usual remedies for the collection 
of debts and the enforcement of other personal rights, and the right to 
be exempt, in property and person, from taxes or burdens which the 
property or persons of citizens of the same State are not subject to. ' ' 
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There is no intimation here that among the privileges or immunities 
of a citizen of the United States are the right of trial by jury in a 
State court for a State offense, and the right to be exempt from any 
trial for an infamous crime, unless upon presentment by a grand jury. 
And yet if these were such privileges and immunities, they would be 
among the first that would occur to anyone when enumerating or 
defining them. Nor would these rights come under the description 
given by the Chief Justice in the Kemmler Case, 136 U. S. 436, 448, 
34 L. ed. 519, 524, 10 Sup. Ct. Rep. 930. Such privileges or im- 
munities do not arise out of the nature or essential character of the 
National Government. 

In Walker v. Sauvinet, 92 U. S. 90, 23 L. ed. 678, it was held 
that a trial by jury in suits at common law in the State courts was not 
a privilege or immunity belonging to a person as a citizen of the United 
States, and protected, therefore, by the Fourteenth Amendment. The 
action was tried without a jury by virtue of an act of the legislature of 
the State of Louisiana. The plaintiff in error objected to such a trial, 
alleging that he had a constitutional right to a trial by jury, and that 
the statute was void to the extent that it deprived him of that right. 
The objection was overruled. Mr. Chief Justice Waite, in delivering 
the opinion of the court, said: 

' ; By Article 7 of the Amendments it is provided that ' in suits at 
common law, where the value in controversy shall exceed twenty dol- 
lars, the right of trial by jury shall be preserved.' This, as has been 
many times decided, relates only to trials in the courts of the United 
States. Edwards v Elliott, 21 Wall, 557, 22 L. ed. 492. The 
States, so far as this amendment is concerned, are left to regulate trials 
in their own courts in their own way. A trial by jury in suits at com- 
mon law pending in the State courts is not therefore a privilege or 
immunity of national citizenship, which the States are forbidden by the 
Fourteenth Amendment to abridge. A State cannot deprive a person 
of his property without due process of law ; but this does not necessarily 
imply that all trials in the State courts affecting the property of persons 
must be by jury. This requirement of the Constitution is met if the 
trial is had according to the settled course of judicial proceedings. 
(Den ex dem. Murray v. Hoboken Land & Improv. Co., 18 How. 
280, 15 L. ed. 372.) Due process of law is process due according to 
the law of the land. This process in the States is regulated by the law 
of the State. Our power over that law is only to determine whether 
it is in conflict with the supreme law of the land — that is to say, with 
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the Constitution and laws of the United States made in pursuance 
thereof — or with any treaty made under the authority of the United 
States." 

This case shows that the Fourteenth Amendment in forbidding a 
State to abridge the privileges or immunities of citizens of the United 
States does not include among them the right of trial by jury in a civil 
case, in a State court, although the right to such a trial in the Federal 
courts is specially secured to all persons in the cases mentioned in the 
Seventh Amendment. 

Is any one of the rights secured to the individual by the Fifth or by 
the Sixth Amendment any more a privilege or immunity of a citizen 
of the United States than are those secured by the Seventh? In none 
are they privileges or immunities granted and belonging to the indivi- 
dual as a citizen of the United States, but they are secured to all persons 
as against the Federal government, entirely irrespective of such citizen- 
ship. As the individual does not enjoy them as a privilege of citizen- 
ship of the United States, therefore when the Fourteenth Amendment 
prohibits the abridgment by the States of those privileges or immunities 
which he enjoys as such citizen, it is not correct or reasonable to say 
that it covers and extends to certain rights which he does not enjoy by 
reason of his citizenship, but simply because those rights exist in favor 
of all individuals as against Federal governmental powers. The nature 
or character of the right of trial by jury is the same in a criminal 
prosecution as in a civil action, and in neither case does it spring from 
nor is it founded upon the citizenship of the individual as a citizen of 
the United States, and if not, then it cannot be said that in either case 
it is a privilege or immunity which alone belongs to him as such 
citizen. 

So it was held in the oyster-planting case (McCready v. Virginia, 
94 U. S. 391, 24 L. ed. 248), that the right which the people of that 
State acquired to appropriate its tide-waters and the beds therein for 
taking and cultivating fish was but a regulation of the use, by the 
people, of their common property, and the right thus acquired did not 
come from their citizenship alone, but from their citizenship and 
property combined. It was therefore a property right, and not a mere 
privilege or immunity of citizenship, and for that reason the citizen of 
one State was not invested by the Constitution of the United States 
with any interest in the common property of the citizen of another 
State. 

This was a decision under another section of the Constitution (section 
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2 of Article 4) from the one under discussion, and it gives to the 
citizens of each State all privileges and immunities of citizens of 
the several States; but it is cited for the purpose of showing that where 
the privilege or immunity does not rest alone upon citizenship a citizen 
of another State does not participate therein. 

In this case the privilege or immunity claimed does not rest upon 
the individual by virtue of his national citizenship, and hence is not 
protected by a clause which simply prohibits the abridgment of the 
privileges or immunities of citizens of the United States. Those are 
not distinctly privileges or immunities of such citizenship, where every 
one has the same as against the Federal Government, whether citizen 
or not. 

The Fourteenth Amendment, it must be remembered, did not add 
to those privileges or immunities. The Sauvinet Case is an authority 
in favor of the contention that the amendment does not preclude the 
States by their constitutions and laws from altering the rules as to 
indictment by a grand jury, or as to the number of jurors necessary to 
compose a petit jury in a criminal case not capital. 

The same reasoning is applicable to the case of Kennard v. Louisiana 
ex rel. Morgan, 92 U. S. 480, 23 L. ed. 478, although that case was 
decided with special reference to the "due process of law " clause. 

In Re Kemmler, 136 U. S. 436, 448, 34 L. ed. 519, 524, 10 Sup. 
Ct. Rep. 930, it was stated that it was not contended and could not be 
that the Eighth Amendment to the Federal Constitution was intended 
to apply to the States. This was said long after the adoption of the 
Fourteenth Amendment, and also subsequent to the making of the 
claim that by its adoption the limitations of the preceding amendments 
had been altered and enlarged so as in effect to make them applicable 
to proceedings in the State courts. 

In Presser v. Illinois, 116 U. S. 252, 29 L. ed. 615, 6 Sup. Ct. 
Rep. 580, it was held that the Second Amendment to the Constitution, 
in regard to the right of the people to bear arms, is a limitation only 
on the power of Congress and the National Government, and not of the 
States. It was therein said, however, that as all citizens capable of 
bearing arms constitute the reserved military force of the National 
Government the States could not prohibit the people from keeping and 
bearing arms, so as to deprive the United States of their rightful 
resource for maintaining the public security and disable the people 
from performing their duty to the General Government. 

In O'Neil v. Vermont, 144 U. S. 323, 332, 36 J,, ed. 450, 456, 12 
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Sup. Ct. Rep. 693, it was stated that as a general question it has 
always been ruled that the Eighth Amendment to the Constitution of 
the United States does not apply to the States. 

In Thorington v. Montgomery, 147 U. S. 490, 37 L. ed. 252, 13 
Sup. Ct. Rep. 394, it was said that the Fifth Amendment to the Con- 
stitution operates exclusively in restraint of Federal power, and has no 
application to the States. 

We have cited these cases for the purpose of showing that the 
privileges and immunities of citizens of the United States do not 
necessarily include all the rights protected by the first eight amend- 
ments to the Federal Constitution against the powers of the Federal 
government. They were decided subsequently to the adoption of the 
Fourteenth Amendment, and if the particular clause of that amend 
ment, now under consideration, had the effect claimed for it in this 
case, it is not too much to say that it would have been asserted and 
the principles applied in some of them. 

It has been held that the last clause of the Seventh Amendment, 
which provides that no fact tried by a jury shall be otherwise re- 
examined in any court of the United States than according to the rules 
of the common law, is not confined to trials by jury in Federal courts, 
but applies equally to a cause tried before a jury in a State court and 
brought thence before a Federal court. The Justices v. Murray, 9 
Wall. 274, sub nom. New York Supreme Court Justices v. United States 
ex rel. Murray, 19 L. ed. 658; Chicago, B. & Q. R. Co. v. Chicago, 
166 U. S. 226, 41 L. ed. 979> 17 Sup. Ct. Rep. 581; Capital Trac- 
tion Co. v. Rof, 174 U. S". 1, 43 L. ed. 873, 19 Sup. Ct. Rep. 580. 
But these decisions only carry out the idea that the amendment is a re- 
straint upon Federal power, and not upon the power of the State, inas- 
much as they declare that the clause restricts the right of the Federal 
courts to re-examine the facts found by a jury in a State court, as well 
as in a Federal one. 

In Missouri v. Lewis, 101 U. S. 22, 25 L. ed. 989, it was held that 
the clause of the Fourteenth Amendment which prohibits a State 
from denying to any person the equal protection of the laws, did not 
thereby prohibit the State from prescribing the jurisdiction of its 
several courts either as to their territorial limits or the subject-matter, 
or amount or finality of their respective judgments or decrees; that a 
State might establish one system of law in one portion of its territory 
and another system in another, provided it did not encroach upon the 
proper jurisdiction of the United States, nor abridge the privileges or 
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immunities of citizens of the United States, nor deny to any person within 
its jurisdiction the equal protection of the laws in the same district, nor 
deprive him of his rights without due process of law. In the course 
of the opinion, which was delivered by Mr. Justice Bradley, he said: 
"We might go still further and say, with undoubted truth, that 
there is nothing in the Constitution to prevent any State from adopting 
any system of laws or judicature it sees fit for all or any part of its 
territory. If the State of New York, for example, should see fit to 
adopt the civil law and its method of procedure for New York city 
and the surrounding counties, and the common law and its method of 
prooedure for the rest of the State, there is nothing in the Constitution 
of the United States to prevent its doing so. This would not of itself, 
within the meaning of the Fourteenth Amendment, be a denial to any 
person of the equal protection of the laws. If every person residing 
or being in either portion of the State should be accorded the equal 
protection of the laws prevailing there, he Could not justly complain of 
a violation of the clause referred to. For, as before said, it has re- 
spect to persons and classes of persons. It means that no person or 
class of persons shall be denied the same protection of the laws which 
is enjoyed by other persons or other classes in the same place and under 
like circumstances. The Fourteenth Amendment does not profess to 
secure to all persons in the United States the benefit of the same laws 
and the same remedies. Great diversities in these respects may exist 
in two States separated only by an imaginary line. On one side of 
this line there may be a right of trial by jury, and on the other side 
no such right. Each State prescribes its own modes of judicial pro- 
ceeding. If diversities of laws and judicial proceedings may exist in 
the several States without violating the equality clause in the Four- 
teenth Amendment, there is no solid reason why there may not be such 
diversities in different parts of the same State. A uniformity which is 
not essential as regards different States cannot be essential as regards 
different parts of a State, provided that in each and all there is no in- 
fraction of the constitutional provision. Diversities which are allow- 
able in different States are allowable in different parts of the same 
State. Where part of a State is thickly settled, and another part has 
but few inhabitants, it may be desirable to have different systems of 
judicature for the two portions — trial by jury in one, for example, and 
not in the other. Large cities may require a multiplication of courts 
and a peculiar arrangement of jurisdictions. It would be an unfortu- 
nate restriction of the powers of the State government if it could not, 
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in its discretion, provide for these various exigencies. If a Mexican 
State should be acquired by treaty and added to an adjoining State or 
part of a State in the United States, and the two should be erected 
into a new State, it cannot be doubted that such new State might al- 
low the Mexican laws and judicature to continue unchanged in the one 
portion, and the common law and its corresponding judicature in the 
other portion. Such an arrangement would not be prohibited by any 
fair construction of the Fourteenth Amendment. It would not be 
based on any respect of persons or classes, but on municipal considera- 
tions alone, and a regard for the welfare of all classes within the par- 
ticular territory or jurisdiction." 

Although this case was principally discussed under that clause of 
the Fourteenth Amendment which prohibits a State from denying to 
any person within its jurisdiction the equal protection of the laws, yet 
the application of the amendment with regard to the privileges or 
immunities of citizens of the United States was also referred to, and 
if it had been supposed that it secured to a citizen of the United States, 
when proceeded against under State authority, all the privileges and 
immunities set forth in the first eight amendments to the Federal Con- 
stitution, Mr. Justice Bradley could not, in the course of his opinion 
in the case, have said that a trial by jury might exist as a right in 
one State and not exist in another. Trial by jury would in such case 
have been protected under the Fourteenth Amendment, because it was 
granted to all persons by Article 6 in all criminal prosecutions in the 
Federal courts, and by Article 7 in civil actions at common law, .where 
the value in controversy should exceed twenty dollars. On the con- 
trary, it was stated that great diversity in these respects might exist in 
two States separated only by an imaginary line, on one side of which 
there might be a right of trial by jury, and on the other side no such 
right. Each State, it was said, prescribes its own modes of judicial 
procedure. The decision of this case was by a unanimous court, and 
the remarks of the justice are wholly irreconcilable with the existence 
of a right of trial by jury in a State court, which was guaranteed and 
protected by the Fourteenth Amendment, notwithstanding the denial 
of such right by and under the Constitution and laws of the State. 

The principle to be deduced from these various cases is, that the 
rights claimed by the plaintiff in error rest with the State governments, 
and are not protected by the particular clause of the amendment un- 
der discussion. What protection may be afforded the individual 
against State legislation or the procedure in State courts or tribunals, 
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under other clauses of the amendment, we do not now inquire, as 
what has been heretofore said is restricted to the particular clause of 
that amendment which is now spoken of — the privileges or immunities 
of citizens of the United States. 

Counsel for plaintiff in error has cited from the speech of one of the 
Senators of the United States, made in the Senate when the proposed 
Fourteenth Amendment was under consideration by that body, wherein 
he stated that among the privileges and immunities which the com- 
mittee having the amendment in charge sought to protect against in- 
vasion or abridgment by the States were included those set forth in the 
first eight amendments to the Constitution; and counsel has argued 
that this court should therefore give that construction to the amend- 
ment which was contended for by the Senator in his speech. 

What speeches were made by other Senators and hy Representa- 
tives in the House upon this subject is not stated by counsel, nor does 
he state what construction was given to it, if any, by other members 
of Congress. It is clear that what is said in Congress upon such an 
occasion may or may not express the views of the majority of those 
who favor the adoption of the measure which .may be before that body, 
and the question whether the proposed amendment itself expresses the 
meaning which those who spoke in its favor may have assumed that it 
did, is one to be determined by the language actually therein used, 
and not by the speeches made regarding it. 

What individual Senators or Representatives may have urged in de- 
bate, in regard to the meaning to be given to a proposed constitutional 
amendment, or bill, or resolution, does not furnish a firm ground for 
its proper construction, nor is it important as explanatory of the 
grounds upon which the members voted in adopting it. United States 
v. Tram-Missouri Freight Asso. 166 U. S. 290, 318, 41 L. ed. 1007, 
1019, 17 Sup. Ct. Rep. 540; Dunlap v. United States, 173 U. S. 65, 
75, 43 L. ed. 616, 19 Sup. Ct. Rep. 319. 

In the case of a constitutional amendment it is of less materiality 
than in that of an ordinary bill or resolution. A constitutional amend- 
ment must be agreed to, not only by Senators and Representatives, but 
it must be ratified by the legislatures, or by conventions, in three 
fourths of the States before such amendment can take effect. The 
safe way is to read its language in connection with the known condi- 
tion of affairs out of which the occasion for its adoption may have 
arisen, and then to construe it, if there be therein any doubtful ex- 
pressions, in a way, so far as is reasonably possible, to forward the 
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known purpose or object for which the amendment was adopted. This 
rule could not, of course, be so used as to limit the force and effect of 
an amendment in a manner which the plain and unambiguous language 
used therein would not justify or permit. 

For the reasons stated, we come to the conclusion that the clause 
under consideration does not affect the validity of the Utah constitution 
and legislation. 

The remaining question is whether in denying the right of an indivi- 
dual, in all criminal cases not capital, to have a jury composed of 
twelve jurors, the State deprives him of life, liberty, or property with- 
out due process of law. 

This question is, as we believe, substantially answered by the reason- 
ing of the opinion in the Hurtado Cases, 110 U. S. 516, 535, 28 L. 
ed. 232, 238, 4 Sup. Ct. Rep. Ill, 292. The distinct question was 
there presented whether it was due process of law to prosecute a person 
charged with murder by an information under the State Constitution 
and law. It was held that it was, and that the Fourteenth Amend- 
ment did not prohibit such a procedure. In our opinion the right to 
be exempt from prosecution for an infamous crime, except upon a pre- 
sentment by a grand jury, is of the same nature as the right to a trial 
by a petit jury of the number fixed by the common law. If the State 
has the power to abolish the grand jury and the consequent proceeding 
by indictment, the same course of reasoning which establishes that 
right will and does establish the right to alter the number of the petit 
jury from that provided by the common law. Many cases upon the 
subject since the Hurtado Case was decided are to be found gathered 
in Hodgson v. Vermont, 168 U. S. 262, 42 L. ed. 461, 18 Sup. Ct. 
Rep. 80; Holden v. Hardy, 169 U. S. 366, 384, 42 L. ed. 780, 788, 
13 Sup. Ct. Rep. 383; Brown v. New Jersey, 175 U. S. 172, 20 Sup. 
Ct. Rep. 77 ; Bolln v. Nebraska, 175 U. S. — , 20 Sup. Ct. Rep. 
287. 

Trial by jury has never been affirmed to be a necessary requisite of 
due process of law. In not one of the cases cited and commented upon 
in the Hurtado Case is a trial by jury mentioned as a necessary part 
of such process. 

In Re Converse, 137 U. S. 624, 34 L. ed. 796, 11 Sup. Ct. Rep. 
191, it was stated that the Fourteenth Amendment was not designed 
to interfere with the power of a State to protect the lives, liberty, and 
property of its citizens, nor with the exercise of that power in the 
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adjudications of the courts of a State in administering process provided 
by the law of the State. 

In Caldwell v. Texas, 137 U. S. 692, 34 L. ed. 816, 11 Sup. Ct. 
Rep. 224, it was held that no State can deprive particular persons or 
classes of persons of equal and impartial justice under the law, without 
violating the provisions of the Fourteenth Amendment to the Consti- 
tution, and that due process of law, within the meaning of the Consti- 
tntion, is secured when the laws operate on all alike, and no one is 
subjected to partial or arbitrary exercise of the powers of government. 

In Leeper v. Texas, 139 U. S. 462, 467, 35 L. ed. 225, 226, 11 
Sup. Ct. Rep. 577, it was said " that by the Fourteenth Amendment 
the powers of States in dealing with crime within their borders are not 
limited, except that no State can deprive particular persons, or class 
of persons, of equal and impartial justice under the law ; that law in 
its regular course of administration through courts of justice is due 
process, and when secured by the law of the State the constitutional 
requirement is satisfied; and that due process is so secured by laws 
operating on all alike, and not subjecting the individual to the arbi- 
trary exercise of the powers of government unrestrained by the estab- 
lished principles of private right and distributive justice. Hurtado v. 
California, 110 U. S. 516, 535, 28 L. ed. 232, 238, 4 Sup. Ct. Rep. 
Ill, 292, and cases cited." See also, for statement as to due process 
of law, the cases of Davidson v. New Orleans, 96 U. S. 97, 24 L. ed. 
616; Hagar v. Reclamation Dist. No. 108, 111 U. S. 701, 707, 28 L. 
ed. 569, 4 Sup. Ct. Rep. 663. 

The clause has been held to extend to a proceeding conducted to 
judgment in a State court under a valid statute of the State, if such 
judgment resulted in the taking of private property for public use, 
without compensation made or secured to the owner, under the condi- 
tions mentioned in the cases herewith cited. Chicago B. & Q. R. Co. 
v. Chicago, 166 U. S. 226, 41 L. ed. 985, 17 Sup. Ct. Rep. 581; 
Backus v. Fort Street Union Depot Co. 169 U. S, 557, 42 L. ed. 853, 
18 Sup. Ct. Rep. 445. 

It has also been held not to impair the police power of a State. 
Bar bier v. Connolly, 113 U. S. 27, 28 L. ed. 923, 5 Sup. Ct. Rep. 375. 

It appears to us that the questions whether a trial in criminal cases 
not capital shall be by a jury composed of eight instead of twelve 
jurors, and whether in case of an infamous crime a person shall only be 
liable to be tried after presentment or indictment of a grand jury, are 
eminently proper to be determined by the citizens of each State for 
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themselves, and do not come within the clause of the amendment under 
consideration, so long as all persons within the jurisdiction of the State 
are made liable to be proceeded against by the same kind of procedure 
and to have the same kind of trial, and the equal protection of the 
laws is secured to them. Caldwell v. Texas, 137 U. S. 692, 34 L. 
ed. 816, 11 Sup. Ct. Kep. 224; Leeper v. Texas, 139 U. S. 462, 35 
L. ed. 225, 18 Sup. Ct. Rep. 383. It is emphatically the case of the 
people by their organic law providing for their own affairs, and we are 
of opinion they are much better judges of what they ought to have in 
these respects than anyone else can be. The reasons given in the 
learned and most able opinion of Mr. Justice Matthews, in the Hurtado 
Case, for the judgment therein rendered, apply with equal force in 
regard to a trial by a jury of less than twelve jurors. The right to be 
proceeded against only by indictment, and the right to a trial by 
twelve jurors, are of the same nature, and are subject to the same judg- 
ment, and the people in the several States have the same right to 
provide by their organic law for the change of both or either. Under 
this construction of the amendment there can be no just fear that the 
liberties of the citizen will not be carefully protected by the States 
respectively. It is a case of self-protection, and the people can be 
trusted to look out and care for themselves. There is no reason to 
doubt their willingness or their ability to do so, and when providing in 
their constitution and legislation for the manner in which civil or 
criminal actions shall be tried, it is in entire conformity with the 
character of the Federal government that they should have the right 
to decide for themselves what shall be the form and character of the 
procedure in such trials, whether there shall be an indictment or an 
information only, whether there shall be a jury of twelve or a lesser 
number, and whether the verdict must be unanimous or not. These 
are matters which have no relation to the character of the Federal 
government. As was stated by Mr. Justice Brewer, in delivering the 
opinion of the court in Brovm v. New Jersey, 175 U. S. 172, 20 
Sup. Ct. Rep. 77, the State has full control over the procedure in 
its courts, both in civil and criminal cases, subject only to the quali- 
fication that such procedure must not work a denial of fundamental 
rights or conflict with specific and applicable provisions of the Federal 
Constitution. The legislation in question is not, in our opinion, open 
to either of these objections. 

Judged by the various cases in this court we think there is no error 
in this record, and the judgment of the Supreme Court of Utah must 
therefore be affirmed. 



